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RE: MM Docket No. 92-263 (Consumer Protection and
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Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Dear Sir or Madam:

Enclosed for filing in the above referenced docket, please
find an original plus nine copies of the comments of the West
Michigan Communities. An additional copy is provided as well which
we would appreciate your time stamping and returning to the

undersigned at 171 Monroe Avenue, N.W., Grand Rapids, Michigan
49503.

With best wishes,
Very truly yours,
VARNUM, RIDDERING, SCHMID

b

John W. Pestle ‘ \

& HOWLETT
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cc: Customer Service Rulemaking file (w/encl.)
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FEDERAL COMMUNICATIONS COMMISSION FEDERALCORKUNCATICHSCOUMISSION
WASHINGTON, D.C. 20554 OFFICE OF THE SECHETARY
In the Matter of FCC 92-541

Implementation of Section 8 of
the Cable Television Consumer ,//
Protection and Competition Act MM Docket No.\ii:ifg//
of 1992

Consumer Protection and Customer
Service
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To the Commission:
WEST MICHIGAN COMMUNITIES
COMMENTS ON
CONSUMER PROTECTION AND CUSTOMER SERVICE

Pursuant to Sections 1.414 and 1.419 of the Commission's Rules
and the Commission's December 10, 1992 Notice of Proposed Rule
Making ("NPRM"), the City of Walker, Ada Township, City of
Kalamazoo and Grand Rapids Charter Township ("West Michigan
Communities") respectfully submit their comments to encourage the
Commission to adopt rules which allow for a meaningful local role
on consumer protection and customer service in furtherance of the
objective of the Cable Television Consumer Protection and
Competition Act of 1992 ("the Act"or "1992 Act") of providing
better protections for cable subscribers than previously existed.

West Michigan Communities respectfully suggest that the
statements and concern expressed by the Commission about the
inability of municipalities to unilaterally adopt customer service

legislation without violating the 1984 Cable Act, the 1992 Act or



' is legally incorrect: Prior to the 1992 Act

existing franchises
municipalities had the ability under the police power to
unilaterally adopt cable customer service legislation so as to
protect their citizens without violating either the 1984 Act or
cable franchises. As is set forth below, the City of Kalamazoo did
exactly that in 1990 and a Federal Judge ruled against the cable
operator's legal challenge to Kalamazoo's legislation which raised
issues similar to those discussed in the NPRM.

The 1992 Act was intended to <clarify and expand
municipalities' rights in this regard--hence under the 1992 Act
municipalities can clearly adopt customer service and consumer
protection legislation aimed specifically at cable matters at any
time. The Commission's rulemaking should so state and be drafted
accordingly.

West Michigan Communities also respectfully suggest certain
changes in the NCTA rules before they are adopted as the Federal
customer service minimums.

Finally, West Michigan Communities state that the Federal
minimum customer service standards must be self-executing.

I. WEST MICHIGAN COMMUNITIES' REPRESENTATIVES

All communications and correspondence relating to this matter

should be directed to the following representatives of West

Michigan Communities:

1 For simplicity, the term "franchise” is used herein as defined in the 1984 Federal Cable
Act to mean the authorization given the cable operator, whether denominated as a franchise, license,
consent agreement or otherwise.



Ms. Joan Burke

Cable Administrator

Kalamazoo Community Access Center
230 Crosstown Parkway

Kalamazoo, MI 49001

(616) 343-2211

Mr. James Hatch

Assistant City Manager
City of walker

4243 Remembrance Road, N.W.
Walker, MI 49504

(616) 453-6311

Mr. George Haga

Township Supervisor

Ada Township

7330 Thornapple River Drive
P.0. Box 70

Ada, MI 49301

(616) 676-9191

Mr. Matthew O. Morris
Assistant City Attorney
City of Kalamazoo

234 W. Cedar

Kalamazoo, MI 49007
(616) 337-8185

Mrs. Marsha E. Bouwkamp
Township Supervisor
Grand Rapids Charter Twp.
1836 East Beltline, N.E.
Grand Rapids, MI 49505
(616) 361~7391

Mr. John W. Pestle
Varnum, Riddering, et al.
Suite 800

171 Monroe Ave., N.W.
P.O. Box 352

Grand Rapids, MI 49503
(616) 459-4186

II. WEST MICHIGAN COMMUNITIES' INTERESTS IN THIS8 MATTER

Each West Michigan Community is the entity which grants
authorization in the form of franchises, consent agreements or
otherwise for a cable system to operate in its community (in
Michigan counties and the state Public Service Commission play no
role in this regard). Each community has had such agreements with
a cable operator for some time. Kalamazoo is currently served by
Cablevision Systems Corporation, a large multiple system operator
which serves 3% of all cable households nationwide. Walker, Ada
and Grand Rapids Township are currently served by Tele-
Communications, Inc. ("TCI").

In order to protect its residents, each community is concerned
that under the Act the Commission adopt meaningful Federal minimum
customer service standards that are self-executing, and that the
Commission recognize that as a matter of law municipalities at any
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time may adopt and enforce different or more stringent 1local
customer service standards.

The City of Kalamazoo is particularly concerned in this regard
because it experienced a major deterioration in customer service
after Cablevision Systems purchased its cable system, to the point
where Kalamazoo was forced to adopt a cable television consumer
protection and customer service ordinance 2 years ago to turn
matters around. Kalamazoo then successfully defended its ordinance
against a court challenge by Cablevision Systems, and customer
service has since improved.

Kalamazoo specifically brought its experience to the attention
of Michigan Congressmen Howard Wolpe, John Dingell and Fred Upton
(the latter two of whom are on the House Energy and Commerce
Committee; Kalamazoo is in Congressman Upton's district) to support
amendments to the Act which would improve customer service by
preventing the kinds of legal challenges Kalamazoo had experienced.
The amendments would do so by clarifying and confirming the ability
of Kalamazoo and all municipalities to adopt and enforce cable
customer service ordinances (whether styled as cable customer
service ordinances, cable consumer protection ordinances, or
otherwise) during the term of a cable franchise. Such amendments
were adopted and became part of the Act. Act § 632(a) and (c).

Kalamazoo files these comments in continued support of such
amendments so that it and communities nationwide have clear
authority to adopt consumer protection ordinances at any time so

as to protect their residents. Based on its experience, Kalamazoo
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believes that once cable operators accept that communities can
unilaterally adopt specific, local cable customer service standards
that this may improve customer service: Operators will address
problems and enforce adequate standards themselves because they
know that if they don't, the municipality will do it for thenmn.

The City of Walker and the Townships of Ada and Grand Rapids
support Kalamazoo's position so that they may adequately protect
their residents if the need arises. These three communities are
concerned in this regard because TCI recently acquired the system
serving their communities, following which TCI laid off some of the
system's employees and undertook economy moves. These three
communities have some concern that their levels of customer service
could decline to unacceptable levels as a result. In fairness to
TCI this has not yet occurred.

III. WEST MICHIGAN COMMUNITIES' COMMENTS

A. Kalamazoo Federal Court Decision: The following is a

brief description of the background to and Federal District Court

decision in Cablevision of Michigan v City of Kalamazoo, Case No.

4:90-CV-170 (W.D. Mich., Dec. 20, 1990) (Ruling Denying Temporary
Restraining Order and Preliminary Injunction), (Enslen, J.). A
copy of the decision is attached as Exhibit 1 and the Commission
is encouraged to read it as it is short, clear and to the point.
It goes into more detail on some of the facts set forth below.
After the cable system serving Kalamazoo was purchased by
Cablevision Systems from a local broadcaster, customer service

declined and complaints increased. The City responded in 1990 by
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looking into the situation, and after various preliminary steps
investigated alternate customer service standards and held a public
hearing on customer service. These steps then lead to the City
adopting a "Cable Consumer Protection and Customer Service
Ordinance" which as its title suggests solely addressed cable
matters. This ordinance was different from and more stringent than
the customer service provisions contained in the franchise which
Cablevision Systems had assumed when it purchased the system from
the prior operator.

Cablevision Systems basically contended that Section 632 of
the Cable Act prevented Kalamazoo from adopting such an ordinance,
that the ordinance violated its franchise and that it was an
unconstitutional impairment of contract and filed suit in Federal
Court for a temporary restraining order and injunction before the
ordinance went into effect. Cablevision System's contentions were
(a) the same as the statement in { 6 of the NPRM -~ that under the
1984 Cable Act municipalities could impose customer service
requirements only at franchise renewal, and (b) similar to the
concern expressed in §q 7 of the NPRM about municipalities
unilaterally imposing new customer service requirements different
from those in existing franchises.

A hearing was held on Cablevision Systems' request for a
temporary restraining order and preliminary injunction on
December 20, 1990 resulting in rulings as follows: First, the

Court ruled that far from preventing the City from adopting

consumer protection or customer service legislation specifically
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related to cable (or only allowing such ordinances of "general
applicability"), Section 632 of the 1984 Cable Act expressly
allowed such legislation:
"T find nothing in the [1984 Cable] Act that supports a
finding that this legislation is inconsistent with the
Act. As a matter of fact, the Act explicitly provides
that the City retains such power." Exhibit 1 at page 19,

lines 12-15 (citation to House Committee Report comments
on Section 632 of the Act as reprinted in_ U.S.

Congressional Code and Administrative News omitted). See

also Exhibit 1 at pages 20-21.

Second, the Court ruled that the ordinance was not a breach
of Cablevision System's franchise or consent agreement with the
City:

"The agreement specifically provides that the city

retains 1its police powers. The ordinance represents
legislation enacted to benefit the public welfare.

[Tlhe ordinance reads to me like a reasonable exercise

of police powers 1in response to dissatisfaction

represented at the public hearing and represented by the

numbers of telephone calls...to the customer service
department." Id. at page 13, lines 13-16; page 16, lines

7-12.

The opinion goes on to indicate that because there was no breach
of the agreement, there was no unconstitutional impairment of
Cablevision System's agreement and denies the request for a
temporary restraining order and preliminary injunction.

Finally the opinion makes the basic point that even if the
agreement purported to contract away the City's police powers (in
exchange, for example, for the customer service standards in the
agreement) that these powers cannot be bargained away. Id. pages
22-23. This 1is related to the fundamental point that no

legislative body can contract away such powers--This Commission,
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Congress, state legislatures and municipalities cannot pass laws
or enter into contracts that prevent a future Commission, Congress,
etc. from adopting legislation appropriate to the circumstances it
then faces. So even if cable franchises are silent on reserving
such police powers, the municipality retains the right to adopt
appropriate customer service legislation if necessary to protect
its residents.

Following this decision the parties stipulated to dismiss the
case, and the ordinance remains in effect today.

This decision shows how even prior to the 1992 Act several
matters where the NPRM expresses concern or requested comments have
been resolved in favor of cable subscribers. It shows that the
NPRM's statement that under the 1984 Act municipalities could not
unilaterally adopt cable customer service standards is incorrect.
The 1992 Act was intended to expand municipalities' rights on
customer service matters. Thus under the 1992 Act municipalities
can clearly adopt customer service and consumer protection
legislation aimed specifically at cable matters at any time. The
Commission's rulemaking should so state and be drafted accordingly.

B. Section 632: As noted in the Act and in the NPRM,
Congress found substantial problems with cable customer service
which led to Section 8 of the Act which amends Section 632 of the
Communications Act. The amendments give enhanced authority to
local municipalities to address customer service issues. As the
NPRM notes, it is "unlikely that Congress intended for there to be

no changes in customer service requirements prior to the expiration
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of each current franchise agreement". NPRM § 7. And in response
to the Commission's question in footnote 11, Congress' goal of
improving customer service in a timely fashion will be thwarted if
municipalities cannot act on customer service matters prior to
franchise renewal.

The problems and concerns raised by the Commission in
paragraphs 5 through 7 of the NPRM are fairly easily answered as
follows.

As shown by the decision in the Kalamazoo case, prior to the
1992 Act municipalities could unilaterally adopt specific cable
customer service and consumer protection ordinances during the term
of a cable franchise. In fairness, however, the 1984 Act was not
as clear on this point as perhaps it should have been, such that
cable operators could sometimes deter proposed 1local customer
service ordinances by threatening litigation.

The Act deals with this by clarifying and confirming the
result (if not the detailed logic) of the Kalamazoo decision as
follows.

Section 632(c) formerly stated that no state or municipality
was prohibited "from enacting or enforcing any consumer protection
law, to the extent not inconsistent with this title." As indicated
above, the Kalamazoo decision held this allows municipalities to
unilaterally adopt cable consumer protection and customer service
requirements.

Congress changed Section 632(a) of the Act from stating that

a municipality "may require as part of a franchise . . . provisions
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for enforcement of . . . customer service requirements of the cable
operator" to the simple declarative statement that now

"A franchising authority may establish and enforce. . .
customer service requirements of the cable operator."

Individually (and collectively with the changes to Section
632(c)) this provision confirms the authority of municipalities
after December 3, 1992 to unilaterally adopt and enforce customer
service requirements. As was held in the Kalamazoo case, as a
valid legislative exercise of the police power, such actions do not
violate the Contract Clause of the Constitution. Any credence the
Commission gives to constitutional arguments against 1local
municipalities' authority to act on customer service matters under
the Act tends to also undercut the Commission's authority to issue
minimum Federal customer service standards under Section 632 (b).

In this regard, the Commission should be aware that
constitutional objections were historically made many times over
in the early part of this century by electric, telephone and gas
utilities; railroad companies; grain elevators; and other
businesses with a significant impact on the public as they became
subject to regqulation. See e.g., Stoddard, The Evolution and
Devolution of Public Utility Law, 32 Mich. L. Rev. 577, 578 ff
(1934). Such arguments have long been rejected by the courts for
such (often monopolistic) businesses affected with the public
interest and are equally invalid here.

Section 632 (c) thus confirms, amplifies and reinforces Section

632(a). The suggestion in paragraph 5 of the NPRM that Section



632 (c) should be interpreted to only allow "generally applicable"
local legislation should be rejected.

Specifically, a "general applicability" gloss is only that:
It is not in the language of either the 1984 Act or 1992 Act
although it is typically argued by cable operators to attempt to
evade meaningful local customer service regulation. The Kalamazoo
decision rejects this interpretation.

The failure of Congress to add this gloss to the Act in the
1992 legislative process itself shows that it was not intended.
And as is well known, most utilities, such as electric, telephone,
and gas are requlated at the state level -- not at the local level,
including on customer service matters. Thus, the suggestion
apparently implicit in the gloss "of general applicability" i.e.,
that municipalities could adopt customer service standards for
cable only if they applied equally to other utilities is incorrect.
Congress did not intend a nullity when it acted to clarify and
strengthen municipalities' hand in this regard.

The correct 1legal analysis 1is that communities can
unilaterally adopt local cable customer service standards at any
time. They can do so even if this imposes customer service
standards that are different from those contained in a signed
franchise or consent agreement. Such was the specific ruling of
the Kalamazoo case under the 1984 Act. Exhibit 1, page 19, lines
4-8. It is absolutely clear that in the 1992 Act Congress did not

intend to cut back on municipalities' rights in this regard.
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As a practical matter, West Michigan Communities would note
that typically communities only adopt ordinances and go to the
substantial time and effort involved in drafting and adopting them
if all other avenues have failed. See, e.g., Exhibit 1, page 4,
lines 1-4, Specifically, if there is a customer service problen,
the cable operator is going to know about it in the first instance
and may (and hopefully will) itself resolve problems.

The municipality will begin to become involved only if the
cable operator fails to act. See, e.g., Exhibit 1, page 3, lines
18-25 and page 4, lines 1-4. Often cable operators are asked to
meet with municipal administrators, are asked to meet with
citizens, or are asked to explain their positions at City Council
meetings before official action is taken.

Thus the 1992 Act confirms and clarifies a municipality's
ability to unilaterally adopt cable customer service standards at
any time. The Commission should be aware that as a practical
matter, most problems are resolved short of this. And as noted
above, once cable operators realize that municipalities have the
authority to act unilaterally on cable customer service matters,
this gives operators a powerful incentive to do a good job and
promptly address problems that may arise so as to prevent the need
for municipal action.

c. Federal Standards Should Be Self-Executing: The
Commission's customer services standards should be self-executing.

Otherwise they will not fulfill the intent of Congress in providing
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an effective minimum standard for cable customer service
nationwide. This is for several reasons.

For small communities, the burden is significant for them to
become informed about the standards adopted by this Commission,
consider them and adopt them, especially if faced with
intransigence or opposition from the local cable company. In this
regard, this Commission should recognize that in many of the
smaller and more rural communities of the nation there are few (and
in some cases no) full-time paid municipal officials. And the
funds are simply not there to readily hire specialized firms or
consultants with the requisite cable knowledge. Thus, in too many
instances for small communities the reality will be that the
Federal standards will not be adopted unless this Commission makes
them self-executing.

Second, having uniform Federal standards in force nationwide
will help customer service on cable matters generally. That is
because every cable operator knows that everywhere it has to meet
Federal standards. Otherwise, there will be backsliding and the
tendency by some cable operators to "shrug off" the standards on
the excuse that they do not necessarily apply everywhere.

Third, from a historical perspective, unless the Commission
makes these standards self-executing they will be little different
from the non-mandatory recommendations related to customer service
which the Commission formerly promulgated for consideration by
municipalities in the franchising process. These recommendations

relating to customer service (which were deleted in 1985) in

=13~



general suggested that on customer service franchises specify a
complaint resolution procedure; require the cable operator to
maintain a local office; designate a person with the municipality
responsible for cable complaints; and give subscribers notice of
the procedure for reporting and resolving complaints. See, e.qg.,
47 CFR § 76.31 (note) (1982) (deleted 1985).

Thus, before the 1992 Act, this Commission had promulgated
recommendations on customer service matters which communities could
adopt or reject as they pleased. Given the clear purpose of the
1992 Act, Congress clearly intended something more from this
Commission than a mere set of Federal customer service
recommendations for communities to consider. Congress intended
mandatory (i.e., self-executing) Federal minimum standards that
automatically set a floor on customer service in all
municipalities.

D. Comments on Specific NCTA Standards: West Michigan
Communities respectfully suggest that the following appointment
window alternatives be added to the standards adopted by the
Commission. These comments specifically relate to Item 2.C of the
NCTA standards.

In general, many communities have found that their cable
operators offer the option of "call to meet" and "first call of the
day" (the latter on a first come, first serve basis) to accommodate
customers desiring a relatively specific time for an appointment.

Oon "first call of the day", cable companies (and for that

matter most utilities) provide an option for customers desiring a
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specific time for service of opting to be the first call of the
day. Such appointments are done on a first come, first serve basis
and give customers the choice of a time certain that might be some
time off versus a quicker appointment but at a less certain time.
First call of the day reasonably accommodates the needs of both the
customer and the cable operator. Due to its wide use, it should
be promulgated by this Commission in its minimum standards.

Similarly, "call to meet" should also be provided for
customers as an option. Under this approach, typically as a
service person is finishing the prior job, he or she calls the next
customer (usually at the next customer's place of work) so that the
customer and service person can then meet at the customer's house
at the appropriate time. Again, this provides a reasonable
accommodation of the needs of both the subscriber and the cable
operator and should be included by this Commission in its minimum
rules.

West Michigan Communities would suggest a number of other
changes in the minimum standards as well but limit themselves to
the preceding two which will be easy for the Commission to adopt
and implement.

E. Support NATOA Comments: West Michigan Communities
support the positions taken by the National Association of
Telecommunication Officers and Advisors (NATOA) in its comments in

this docket.
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Respectfully submitted this 9th day of January, 1993.
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ohn W. Pestle v

Varnum, Riddering, Schmidt & Howlett
Suite 800, 171 Monroe Avenue, N.W.
P.0O. Box 352

Grand Rapids, Michigan 49503

(616) 459-4186

Counsel for West Michigan Communities:

City of Kalamazoo, Michigan

City of Walker, Michigan

Grand Rapids Charter Township,
Michigan

Ada Township, Michigan

Of Counsel:

Mr. Matthew O. Morris
Assistant City Attorney
City of Kalamazoo

234 W. Cedar

Kalamazoo, MI 49007
(616) 337-8185
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THE UNITED STAVES DISTRICY COURY
FOR THE WESTERK DRISWRICT OF MTCHICGAN
SOUTHERN DIVISION

CABLEVISIUN OF MICHIGAN, INC. : Cockst HNo. 4:90-CV~170
a Michigan Corporaticn. :
Plaintiffs,
VS. : DECEMEER 29, 19%0.
CITY OF KALAMAZOQOO, : Kalamazoo,., #Michiaan.
a Municipal Corporation, :
Defendant. :
. .RULINQL.TEMPCRARY EESTRAINING ORDER AND
‘ PRELIMINAKRY INJUNCTICH
Before: HONORABLE RICHARD A. ENELEN.
United States District Judge.
PRESENT_FOR:.
PLAINTIFF CABLEVISION Kreis. Enderle. Tallander & Hudgins
OF MICHIGAN, INC.: By: DOUGLAZ L. CALLANDER. E3Q.
AL2ZN G. EBNDERLE. EGQ.
2p® Comerica Building
Kalamazoo. Michigan 42297
¢
DEFENDANT. the CITY of Office of the City Attorney
KALAMAZOO: by: ROBERT H. CINABRGC, ESQ.

City Attorney, and

MATTHEW O. MORRIS. ESQ.
Assistant City Atterney

241 W. South Street

Kalamazoo. Michigan 49007-47¢6

(Also present as identified: Donald P. Curley with
Plaintiff; and Joan Burke, with Defendant City.}

Official Ct.Reporter: Jarratt W. Martin,
U.S.District Ct., P.O.BRx 81, Court Station,
Kalamazoo, Mi. 49005-0081 Ph. 1344-5235)
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1999 {6:15 p.im.) KALAMAZOD, MICHIGILH.

THE COURT: An interesting discussion. <Cablevision
comes to this court with a cowplaint vesterdav zecking a
temporary restraining order, a preliminary injunction. and
finally & pexrmanent injunction. declaratory judgment, and so
ferth, and. currently. seeking to enjoin the, guote,
"operation enforcement and implementaticn” of Kalamazoo City
Ordinance Number 1563 promulgated by the city commission on
December 19th, 1998¢.

; Pursuant to the city charier, paragraph 13.
the ordinance should go into effect from and after fen days
from the date of the passage: and the c¢ity now statss. and
there is a stipulation. that it would go inte efrfecw Fridav.
December 21s%t, 1998, and not on December 20th as originally
Cablevision had alleged.

Cablevision argues that the ovdinancs
breaches its agreemsnt with the c¢ity. secondly. is in
violation of the Cable Cémmunications Act,. better known to ms
at least at 47 U.S.C. Section 521, et sec., and, thirdly, is
a violation of the Contract Clause, Article I, Szction 19 of
the United States Constitution, thus constituting a taking cf
property without due process of law; and seeks relief under
Section 1983 because there is a constitutional provision that
has been alleged or two constitutional provisions alleged.

The city responds that the ordinance is a
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consumer protection ordinance that is enacted svecifically
unider its police powers explicitly reserved by the augrceement
and specifically authorized by 47 J.5.C. Saoertion S82i¢T of

1

W

gy )
Kalamazoo City and Cablevision gaterred,
sort of anterred a conszent agrecment -~ that is not truea.
What happened is the city of Kalamazoo and Fetzex
Broadcasting Company enterred into a consent agreement
regarding cable services, and there was an assumption by

CabléViaion. the plaintiff here, o that aqrezmsnt.  The

original agreement I believe was in 1%81. I think in 2pril.

Cablevision then purchased Fetzer's interests and enterred
into this assumpticn agreement purcsuant t¢o which it assumed
the rightz and the responsibilities of FetzZer.

Section S{C)(l))‘of the agreement explicitly
provides that it, quote, "shall not preclude the city from

¢
exercising any of its police powersz."”

In June of 1999, the c¢ity had a public
hearing at which allegedly 45 people attended. There is an
argument about how many people attendad and whether they were
commiscioners or citizens or city attorneys or whatever; and
the 45 number comes from Joan Burke's atffidavit, page 3.

Cablevision states, and I haven't‘heard

anybody dispute it, that 19 people -- however many might have

been in attendance -- spoke at the hearing. A4s a result of
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the hearing. the city of Kalamazoo and plaintiff attemplted to
reach an agigement on reviced customer sarvics standards: and
the.tWo sideze could not reach anrn adgreemernt, henoe. The
ordinance and the argument belore me.

The plaintiff. in short, argues s breach of

o

centract. the unilateral breach of contract, a violation of

the 2ct, and violaticn of the Article I. Section 1@

w

impairment of cbntractbclause cof the Constitution. and
taking without due process in order to justiry its complaint
and iﬁs immediate reliet sougﬂt.

Rule 65(b) providesz in relevant part that
this a temporary restraining order can be isaued without
notice teo the opposing party only if, one, it clearly appears
from specific facts that immediate and irreparakle injury
will result before the adverse party can ke heard and. two.
the applicant certifies to the court in writing the efforts
made to give the notice and the reasons supporting the ;laim-
that notice cannot be required or should not be regquired.
That is not the situation hers.

Let me state that a different way. If that
were the situation. if the plaintiff sought a temporary
restraining order without notice tc the city. then the
plaintiff would only have to establish irreparable injury.
and the Court need look at nothing else; but if the Court is

considering a matter in which the other side did get notice,
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as in this case, and considers it under the preliminary
injunction standard. then ths <ourt haz tce add the other
three well-lnown factors befors granting a proliminary

injunction,

I asked the laﬁyers at the outsev if thev
wanted me to consider this matter belng heard hera for
preliminary injunctive purposes. and I got confused answers
from both, which is sort of a lawyer's way to keep hisz foot
in tpe door. Eut the court believes at this stage at least
the couri should apply all four. censidering the relief
sought on the basis of the infermation that I have received
beth as to a temrporary restraining order and as (o a2

preliminary injunction.

Eule 85(b) makes it clear that the

QO

]

r
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0

potentially drastic consequences cf a restraining ord
Y q

(s

mandate a careful consideration by a trial court faced with

.
such a reguest. The issuance of the orxrder is according to
all law that I know within the discretion of the trial court.
A court deciding whether to grant a temporary restraining
order should be assured that the movant has produced
compelling evidence of irreparable and imminent injury, and

that the movant has exhausted reasonable effcrts to give the

adverse party notice —-- not required here because the

plaintiff did give the adverse party notice, and the adverse
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The court may also, and in this case chouid
in my opinion, consider other faétors, including the
likelithoond of success on the merits. the harm to the
nonmoving party, and the public interest -- for the roasons
that I have cited before -- because I believe that I have in
front of me¢ everything that I am ¢going te have on the day
before the ordinance passes to decide whether or rot I should
or should not grant a temporary restraining order and a
preliminary injunction.

}- While there may be no set definition of
irreparable injufy. there are characteristics which aid me in
deztermining whether irreparable injury e&xists. Quote. "The
moving party must demonstrate a noncompensabla injury, for

»5, Or none that can

{1

which there is no legal m=zasure of damag

¢
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be determined with a sufficient degres of certainty. The

a

injury must be certain and it must bz great. It must be

2]

actual. It must not be merely thecretical.
That is a quote with a lot of ellipsis from

Merxill, Lynch, Pierce, Fenner & Smith wvs. E.F. Hutton and

it is found at 403 F. Supp. 336. The quote comes from 343.
That is from the Eastern District of Michigan in 1985 with
numerous citations, all of which I omit.

As far as the Sixth Circuit is concerned.

see Detroit Newspaper Publishers Association vs. Detroit

Typographical Union No. 18, 471 Fed. 2nd 872. 877 from the
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5ixth Circuit in 19¢7Z2Z, holding. as I understand. that the
newspaper publishers’ mere allegations of a member's loss of
confidence in a unicen can never be lvyeparable harm: and
showing that a union is in danger of lezing bavgaining
rapresentative status. or suffering loss of memberzhip. may
however constitute irreparable harm.

L definition of irreparable injury is also

v.of

‘et

cited in this circuit, in this district. in Ci

, 429 F.Supp. 1096 in 1977. The motion

EeN

1

6]
IS

Harbor vs. Richardso
for temporary restraining order can be viewed ag 1 motion for

preliminary injunction if the opposing party iz given notice

1

and is given an opportunity to be heard. Here as I have =aid
now for the third time, the opposing varty has bsen given
notice, and had an opportunity te be heard and in fact has
bzaen heard.
4 preliminary injunction is also appropriate
. 4
vhen necessary to maintain the status guo pending the outcone

of proceedings. Ses University of Texas vs. Camenisch,

451 U. S. 399, 395in 1961. Whether to issue a preliminary
injunction again should be, and I understand is. within the
discretion of the district court, and is reviewed by the
circuit court for abuse of discretion. So says the circuit

court of my circuit in Forry vs. Neundorfer,. 837 Fed. 2nd,

259 at 262 in 1988. The district court findings of fact

according to Forry are upheld unless clearly erroneous.
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In determining whether to issue a

preliminary injunction, I now leave the simple standard of

likely irreparable harn, to the feour standarde of likelihocd

of success on the merite. the irreparable injury which [ hawve

)]

alsoc previously spoken about. the possibility of substantial

harm to others if the injunction is izsued, and whether tne

public interest would be served by issuing a preliminayy
injunction.
Heilman .

See Christian Schmidt Brewing Vs.

Brewing, 753 Fed. 2nd. 1354, at 1355 from the Sixth Circuit.
certiorari denied at 469 U. S. 1200. The Sixth Circuit
cautions ovar and over again that th2se facters should not ke

viewed as prerequisites to relief but rather as balancing

factors. I don't know how many times the court caid that.
but it said it in in re Delorean Motor Ceompanv., a well-known
case, and in 1985, at 775 Fed. 2nd 1i223.

With regard to the question of irreparable

harm, the one that is the only standard that I have to look

at on the T/R/O, the plaintiff argues that -- actually, I
didn't understand the plaintiff's argument until today when
he argued in the courtroom. When I read the briefs, my
problem with his request was that everything that he cited as
a potential damage was readily ascertainable in dellars.

Thosa things would include hiring additional staff, buying

additional equipment, paying sanctions to the city for




